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REVI EW of a decision of the Court of Appeals. Reversed.

11 DONALD W STEINMETZ, J. The issue in this case is
whet her a boat |eased by La Crosse Queen, Inc. to Riverboats
Anerica, Inc. was used primarily in interstate comnmerce so as to
exenpt the gross receipts fromsaid | ease from sal es tax pursuant
to Ws. Stat. § 77.54(13)' for the years from 1989 through 1991.
Because we find that the La Crosse Queen was not engaged in
interstate commerce during this tinme, we hold that La Crosse
Queen, Inc., was not entitled to the tax exenption provided

pursuant to Ws. Stat. 8§ 77.54(13).

! Ws. Stat. § 77.54(13) exenpts from taxes "[t]he gross
receipts from the sales of and the storage, use or other
consunption in this state of commercial vessels and barges of 50-
ton burden or over primarily engaged in interstate or foreign
comerce or comercial fishing, and the accessories, attachnents,
parts and fuel therefor.™
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12 On  Cctober 14, 1992, the Departnent of Revenue
("Departnment") issued an assessnent of sales taxes against the
taxpayer on the gross receipts from the |ease paynents. The
t axpayer appealed, claimng that such gross receipts are exenpt
under Ws. Stat. 8 77.54(13), since the La Crosse Queen has a
burden of over 50 tons and is primarily engaged in interstate
comerce. The Tax Appeals Comm ssion ("Comm ssion") and the Dane
County Circuit Court, the Honorable M chael B. Torphy, both held
that La Crosse Queen, Inc. was not entitled to the exenption
because it was not engaged in interstate commerce. Havi ng
concluded that La Crosse Queen, Inc. was not engaged in
interstate commerce, neither the Comm ssion nor the circuit court
proceeded to address the issue of whether it was "primrily"
engaged in said commerce. The court of appeals reversed the
circuit court decision on the grounds that the taxpayer was
engaged in interstate comerce, and renmanded the case to the
Comm ssion to determne if the taxpayer was "primarily" engaged

ininterstate commerce. La Crosse Queen, Inc. v. Wsconsin Dept.

of Revenue, 201 Ws. 2d 537, 549 N.W2d 261 (C. App. 1996). W

now reverse the court of appeals’ decision.

13 During the years in issue, 1989 through 1991, the
taxpayer was the owner and l|essor of a boat known as the
La Crosse Queen |V (“La Crosse Queen”). The boat, an excursion
paddl e wheeler exceeding 50 tons, was l|eased to a related
corporation, Riverboats Anerica, Inc., for the purpose of
providing sightseeing and dinner cruises exclusively on the
M ssi ssippi  River. The boat is operated wunder Interstate

Comrerce Commission ("ICC') authority nunmber WC-1172 which was

2
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transferred to taxpayer in 1975 when the boat was purchased from
Roy A. Franz and the busi ness was purchased from his corporation,
Big Indian Boat Lines. The taxpayer notes in its brief that
until the time of deregulation, the vessel was required to file
tariff charges with the Interstate Comrerce Conmm ssion.

14 The previous owner of the boat, M. Franz, had
challenged the inposition of the sales tax on its sales of
tickets for the cruises on the M ssissippi claimng, anong other
things, that the sales tax resulted in an unconstitutional burden
on interstate commerce. In an opinion authored by Dane County
Reserve Circuit Judge, George R Currie, the court held that the
sales tax did not burden commerce because no interstate commerce

was involved in Franz's operations. Franz v. Wsconsin Dept. of

Revenue, Case No. 159-122 (Dane County Cr. C., July 30, 1979).

15 The taxpayer's president, Linda Sayther, conceded that
her nethod of operation and its purpose during 1989, 1990, and
1991 was "basically the same" as that of Roy Franz, her
predecessor. Thus, according to the La Crosse Queen's president,
the primary purpose of the La Crosse Queen's operation during the
period in question was recreation, entertainnent, and dining.
The cruises on the La Crosse Queen were advertised as one and
one-half hour cruises on the Mssissippi Rver. It is not
contested that during her excursions from 1989 through 1991, the
La Crosse Queen crossed between Wsconsin and M nnesota waters on
the M ssissippi River.

16 The La Crosse Queen's passengers are individuals and

groups from Wsconsin and other states. On her northern trip,

3



No. 95-2754

the La Crosse Queen |loads at a wharf in La Crosse, travels up the
river several mles to the I ock and damnorth of the 1-90 bridge,
turns around, and returns to the sane wharf in La Crosse. Since
there are no facilities where the La Crosse Queen can dock on
either her northern or southern trip, the passengers never
di senmbark until their return to the wharf in La Crosse. Thus,
all passengers enbark and disenbark at the same dock in
La Crosse, Wsconsin.

17 "Whet her a person is engaged in interstate commerce is

a question of law, and we review questions of |aw de novo." Town

of LaPointe v. Madeline Island Ferry Line, Inc., 179 Ws. 2d 726,

736, 508 N.W2d 440 (C. App. 1993) (citation omtted). Thi s
court may substitute our judgnent for that of the Conm ssion.

See Frisch, Dudek & Slattery, Ltd. v. Wsconsin Dept. of Revenue,

133 Ws. 2d 444, 446, 396 N.wW2d 355 (Ct. App. 1986), citing
Departnent of Revenue v. M| waukee Refining Corp., 80 Ws. 2d 44,

48, 257 N.W2d 855 (1977). However, this court wll accord due
weight to an agency decision where the agency possesses
particul ar expertise in an area of law. See id. In the case at
bar, the Comm ssion possesses no speci al expertise because it has
faced the task of interpreting the term"interstate comerce” in
light of Ws. Stat. § 77.54(13) on only one previous occasion.?
Therefore, we owe the decision of the Conmm ssion no deference.

18 Tax exenption statutes "are to be strictly construed

against the granting of the sane, and the one who clains an

2 See Washington Island Ferry Line, Inc. v. Dept. of

Revenue, Wsconsin Tax Appeals Comm ssion, Nos. 91-S 126, 91-S-
385 (March 16, 1993), aff'd, Wsconsin Tax Reports, CCH § 400-029
(Dane County Cir. C., Decenber 4, 1993).

4



No. 95-2754

exenption nust point to an express provision granting such
exenption by |anguage which clearly specify the sane, and thus

bring hinself clearly within the terns thereof.” Ranmrod, Inc. v.

Departnent of Revenue, 64 Ws. 2d 499, 504, 219 N W2d 604

(1974), citing Fall R ver Canning Co. v. Departnent of Taxation,

3 Ws. 2d 632, 637, 89 N W2d 203 (1958); Conet Co. v. Departnent

of Taxation, 243 Ws. 117, 123, 9 N W2d 620 (1943). Doubts are

to be "resolved against the exenption and in favor of

taxability." Revenue Dept. v. Geiling, 112 Ws. 2d 602, 605,

334 N.W2d 118 (1983), citing First Nat'l. Leasing Corp. V.

Madi son, 81 Ws. 2d 205, 208, 260 N.W2d 251 (1977).

19 The United States Suprene Court in Cncinnati P., B.,

S.& P. Packet Co. v. Bay, 200 US. 179 (1905) held that a

contract governing a tow ng and barge business between various
points in the state of Ohio did not involve interstate comerce
sinply because the boats "mght sail over soil belonging to
Kentucky in passing between two Chio points.” Id. at 183.
Li kew se, the passengers in the instant case who enbark and
di senbark at the same point in Wsconsin are in no way involved
"Wth commerce anpong the states" sinply because they m ght sail
over M nnesota waters during their excursion.

10 Wen the taxpayer's boat picks up passengers at the
wharf in La Crosse for the purpose of an excursion cruise either
up or down the Mssissippi R ver and then returns them to the
sane wharf in La Crosse, it is not conducting interstate comrerce
or interstate business. Al t hough the La Crosse Queen crosses
over into Mnnesota waters, there is no comerce or business

carried on between Wsconsin and Mnnesota as a result of the

5
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excursi on crui ses. The people who use the taxpayer's boat are
not using it for the purpose of being transported from Wsconsin
to Mnnesota, but rather for the purpose of recreation and
entertai nment.

11 The court of appeals and the taxpayer in this case rely
on several cases in support of the contention that the La Crosse
Queen was engaged in interstate comrerce during 1989, 1990, and
1991. These cases are all readily distinguishable fromthe case
at bar.

12 In Cornell Steanboat Co. v. United States, 321 U S. 634

(1944), the Court held that the ship’s transportation from one
point in New York to another point in New York traversing New
Jersey waters was subject to regulation by the Interstate

Commerce Commission. Simlarly, in Central Geyhound Lines, Inc.

V. Meal ey, 334 U. S 653 (1948), the Court hel d that

transportation between points wthin the same state, New York,
over routes utilizing New Jersey and Pennsylvania hi ghways was
interstate commerce. The Court provided the follow ng definition

of interstate commerce:

The term ‘interstate comrerce’ neans comrerce between
any place in a State and any place in another State or
bet ween places in the same State through anot her State,
whet her such comrerce noves wholly by notor vehicle or
partly by nmotor vehicle and partly by rail, express, or
wat er .

Id. at 661 (citations omtted).
13 The travel of the La Crosse Queen is distinguishable

from that of the carriers in Cornell Steanboat and Centra

Greyhound Lines. In this case, the purpose of the excursions on

the La Crosse Queen was recreation and entertainnent; it was not

i ntended by anybody to serve as transportation. Addi tionally,
6
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the voyages of the La Crosse Queen were not from one point in
W sconsin to another place in Mnnesota, or even from one place
in Wsconsin to another place in Wsconsin. I nstead, the
excursions on the La Crosse Queen during the years in issue
started and finished at the sanme dock in the sane city in the
sane state. Such a travel pattern is not within the purview of
the definition of interstate commerce established in Central

G eyhound Li nes.

14 The taxpayer and the court of appeals also rely on two
W sconsin cases in support of the argunent that the La Crosse
Queen was engaged in interstate commerce during the years in

issue. Town of LaPointe v. Madeline Island Ferry Line, Inc., 179

Ws. 2d 726, 508 N.wW2d 440 (C. App. 1993); Washington Island

Ferry Line, Inc. v. Dept. of Revenue, Wsconsin Tax Appeals

Commi ssion, Nos. 91-S-126, 91-S-385 (March 16, 1993), aff'd,
W sconsin Tax Reports, CCH { 400-029 (Dane County GCr. C.,
Decenber 4, 1993). |In each of these cases, the respective courts
held that the ferry was engaged in interstate commerce even
though it traveled between two points in the sane state,
W sconsi n. However, the service of each ferry was “an absol ute
necessity because an interstate vehicular traveler cannot
conplete a journey to or from the island w thout taking the

Ferry.” Madeline Island Ferry, 179 Ws. 2d at 738. In each

case, the ferry had contracts with the United States Posta
Service, United Parcel Service (UPS), and Federal Express. Each
ferry also served as the sole neans of transportation for cars,

buses, cargo, and peopl e between the mainland and the island. In
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each case, the ferry was a necessary link in conpleting the chain
of interstate commerce. See id. at 729.
15 The activity of the La Crosse Queen can be readily
di stingui shed fromthat involved in these other Wsconsin cases.
First and forenost, the purpose of +the La Crosse Queen’s
excursions is different from that of the Mideline Island Ferry
and the Washington Island Ferry. The novenent of the La Crosse
Queen in interstate waters is not for the purpose of facilitating
commerce anong the States. Passengers enbark on the La Crosse
Queen for entertainnment and recreation, not for transportation
fromone point to another. Further, the voyages of the La Crosse
Queen do not constitute a necessary |link for the conpletion of an
interstate journey. The La Crosse Queen’s journey ends where it
begins, with no stops in between. Her voyages do not constitute
interstate commerce.
16 The activities of the La Crosse Queen are best conpared

to those of the taxicabs in the case of United States v. Yell ow

Cab Co., 332 U S 218 (1947), overruled on other grounds by

Copperwel d Corp. v. |Independence Tube Corp., 467 U S. 752 (1984).

Yel |l ow Cab i nvolved an action under the Sherman Anti-Trust Act

by the United States against Yellow Cab and others for relief
agai nst an al |l eged nonopoly conspiracy. In discussing the theory
that interstate commerce may have been involved when taxicabs in
Chicago were used to transport people and luggage to and from

railroad stations, the Court stated as foll ows:

W hold, however, that such transportation is too
unrelated to interstate conmerce to constitute a part
thereof . . . . [Il]n transporting passengers and their
luggage to and from Chicago railroad stations . . .
their service is confined to transportation ‘between

8
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any two points within the corporate limts of the
Cty.’

Id. at 230-231. The Court proceeds to explain that “[I]n short,
their relationship to interstate transit is only casual and
incidental.” 1d. at 231.

17 If the taxicabs described above were not engaged in
interstate comrerce, then <certainly the activities of the
La Crosse Queen do not constitute interstate conmerce. Li ke the
cabs, the service of the La Crosse Queen is confined to only one
city, and not even to two separate points within that sane city.

The relationship of the La Crosse Queen to interstate commerce
is, at best, “casual and incidental.” The excursions on the
La Crosse Queen are not a necessary link in the interstate
travel s of her passengers.

18 In order for an activity to qualify as interstate

comerce, there nust not only be interstate novenent but also

interstate business. There was none here involved. See Mayor of

Vi cksburg v. Streckfus Steaners, 150 So. 215, 218 (M ss. 1933).

See also Meyer v. St. Louis County, 602 S.W2d 728, 738 (M. App.

1980) . The taxpayer's boat is not involved in the transfer of
any goods, noney, or people from Wsconsin to any other state.
The sinple fact that persons from other states take excursions on
the La Crosse Queen does not result in those persons being
involved in the stream of interstate commerce. The voyages of
the passengers start and finish in the sane place. Wiile this
may be considered “interstate travel,” it is not sufficient to
rise to the level of “interstate commerce.”

119 Because we find that the La Crosse Queen was not

engaged in interstate commerce during the years in issue, we hold

9
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that La Crosse Queen, Inc., was not entitled to the tax exenption
provi ded pursuant to Ws. Stat. § 77.54(13). Since we have
determ ned that the La Crosse Queen is not involved in interstate
comerce, it is unnecessary for us to discuss whether the vessel
is "primarily" engaged in interstate commerce.

By the Court.—JFhe decision of the court of appeals is

rever sed.

10
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20 SHI RLEY S. ABRAHAMSON, CH EF JUSTICE (dissenting).
Al though the majority's conclusion that the |ease paynents for
the use of the La Crosse Queen are taxable under the Wsconsin
sales tax my ultimtely be correct, | dissent because
conclude, as did the court of appeals, that the cause nust be
remanded to the tax appeal s conm ssi on.

1217 1 would, however, state the issue on remand in a
different fashion than did the court of appeals. | conclude that
whet her the La Crosse Queen was prinmarily engaged in interstate
comrerce within the neaning of Ws. Stat. § 77.54(13)(1989-90)3
requires interpretation of the Commerce C ause of the federal
Constitution. US. Const. art. I, 8 8, cl. 3. Because | believe
that the parties should be afforded an opportunity to brief this
issue, | would remand the cause to the circuit court for remand
to the tax appeals comm ssion to determ ne whether the Comrerce
Cl ause, and therefore 8§ 77.54(13), requires that any portion of
the paynents for the | ease of the La Crosse Queen be exenpt from
the sales tax inposed.

l.

22 The issue presented is whether 8§ 77.54(13) exenpts from
sales tax the paynents nmade by Riverboats America to La Crosse
Queen, Inc., for the |lease of the La Crosse Queen. Section 77.54

provi des:

8 ANl further statutory references are to the 1989-90
vol umes unl ess ot herwi se i ndi cat ed.
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77.54 General exenptions. There are exenpted from the
taxes inposed by this subchapter [relating to genera
sal es and use tax]:

(13) The gross receipts from the sales of and the
storage, wuse or other consunption in this state of
comerci al vessels and barges of 50-ton burden or over
primarily engaged in interstate or foreign conmerce or
comercial fishing, and the accessories, attachnents,
parts and fuel therefor.

(Enphasi s added.) The parties' sole dispute is whether, during
the tax periods in question, the La Crosse Queen was "primarily
engaged in interstate . . . comerce."* The terms "interstate
comerce" and "primarily" are not defined in the statutes.

23 The parties, the majority opinion, the circuit court,
the court of appeals and the tax appeals comm ssion construe the

phrase "interstate comerce" to be consistent with the neani ng of
the phrase "commerce . . . anong the several States"” in the
Commerce C ause of the federal Constitution. U S. Const. art 1,
8 8 cl. 3. | see no reason to believe the |egislature intended
otherwise and | follow this approach

24 The meaning of the term "primarily" as used in this
statute was not reached below and is a question of first
inpression. The court of appeals remanded the cause to the
circuit court for remand to the tax appeals commssion for

further proceedings to determi ne whether the La Crosse Queen was

"primarily" engaged in interstate conmerce.

* The taxpayer does not contest the propriety of applying
the sales tax to paynents on the |ease of the La Crosse Queen on
grounds other than the 8 77.54(13) exenption.
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125 | conclude that the entire statutory phrase "primarily
engaged in interstate or foreign comerce" takes its neaning from
the Comrerce Clause. The legislature intended that 8§ 77.54(13)
exenpt from taxation only those activities which the Comrerce
Cl ause prohibits the state fromtaxing.

126 | address three questions: whether the operation of the
La Crosse Queen was an interstate activity; if so, whether that
activity was commerce; and, if so, whether the La Crosse Queen
was primarily engaged in that interstate commerce.

127 Although a determnation of whether an activity is
interstate comerce is not ordinarily treated as separate
inquiries about what is interstate activity and what is commerce,
| wll follow this approach because it seens to be the approach
of the parties, the tax appeals conm ssion, the circuit court and
the majority opinion.

.

128 | first inquire whether the operations of the La Crosse
Queen were interstate activities.

129 The La Crosse Queen was | eased to provide recreationa
excursi on voyages of varying |length enbarking from and returning
to La Crosse, Wsconsin. It made no stops during its journeys. It
di d, however, travel for approximtely half of each voyage in the
state of M nnesota. The State does not dispute that the La Crosse
Queen "crosse[d] over into Mnnesota waters,” Brief for State at
6, and traveled on one |l eg of each journey on the M nnesota side

of the Mssissippi river. |1 think this fact is enough to
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denonstrate that the operations of the La Crosse Queen were
interstate activities.

130 The majority relies on a single authority, also the
sole authority offered by the State, for the proposition that
boats which "m ght sail over soil belonging to [Mnnesota] in
passing between two [Wsconsin] points,” are not involved in

interstate comrerce. Cncinnati, Portsnouth, Big Sandy and

Poner oy Packet Co. v. Bay, 200 U S. 179, 183 (1906); Mjority op.

at 5-6; Brief for State at 6-7. In Cncinnati, the Court was

called wupon to determ ne whether rate-setting and non-
interference provisions in a contract were antitrust violations
under the Sherman Act. The parties to the contract operated
frei ght and passenger boats which travel ed between two Chio ports
through the waters of but wthout landing in Kentucky. The
threshold question was whether the subject of the contract
involved interstate commerce such that it was within reach of the
Sher man Act.

131 In the paragraph succeeding the one from which the
majority draws its quotation, the Court concluded that it would
be unwi se to assune that the commerce at issue was not interstate
commerce: "We will suppose then that the contract does not | eave

comerce anong the States untouched."” G ncinnati, 200 U S. at

184. Cincinnati, at a mninmum |left open the question whether a

boat which enbarks from one state and travels through the waters
of another to reach a point in the original state is engaged in

interstate activity.
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32 In Cornell Steanboat Co. v. United States, 321 U S. 634

(1944), the Court answered the question arguably |eft unanswered

in Cncinnati. Cornell operated tugboats which noved barges from

one port in New York to a different port in New York by way of
New Jersey as well as New York waters. Al though not stopping in
New Jersey or transferring goods or people for deposit in New
Jersey, the Court held that this activity was interstate comrerce
subject to regulation under the Interstate Commerce Act. The
Court found it sufficient that "[w]lhile noving on New Jersey
waters, Cornell's vessels are not at that time at 'a place' in
New York. Certain of its towng activities therefore actually
move vessels from places in New York to places in New Jersey and

thence back to places in New York." Cornell Steanboat, 321 U S

at 638-39.
133 Four vyears later the Court held that passenger buses
traveling between points in the sanme state through other states

are engaged in interstate commerce. Central G eyhound Lines, Inc.

v. Mealey, 334 U S 653 (1948) (unapportioned state tax on bus
conpany's gross receipts for such trips violates Comrerce
Clause). The Court stated: "It is too late in the day to deny
that transportation which |eaves a State and enters another State
is '"Commerce . . . anong the several States' sinply because the
points from and to are in the sane State."” 1d. at 655-56
(citation omtted).

134 The State contends that the rule set forth in these
cases does not apply to the La Crosse Queen's journeys. "[T]hese

cases require novenent between two separate points. In the



No. 95-2754.ssa

i nstant case, there was no such novenent." Brief for State at 10.
The State properly characterizes the facts of the cases but |
discern no intent of the Court to Ilimt its holding to novenent
fromone place to another in the state.

135 O her courts have applied the rule of these cases to
excursions enbarking from and returning to the same port after
movi ng across another state. Under circunstances simlar to the

present case, the Suprenme Court of M ssouri has said:

"O course we are dealing here wth ‘'interstate
comerce'." [Central Greyhound, 334 U S.] at 661.

The transportation of passengers in this case by boat
on a boundary river in a continuous non-stop journey
fromand to the sanme point in Mssouri during which the

boat crosses the boundary line into and traverses
waters of Illinois is interstate commerce. [citing
Cornell Steanboat and Central G eyhound] To say that
this transportation is confined to Mssouri is to

ignore a fact; to say that this comerce is not
interstate would be to indulge in pure fiction.

Cty of St. Louis v. Streckfus, 505 S.w2d 70, 73-74 (M. 1974).

136 While the mmjority opinion in the present case is
arguably anbi guous, I read it as accepting what seens

i ndi sputable in light of Cor nel | St eanboat and Central

G eyhound, that the operations of the La Crosse Queen may be

considered interstate activities. Majority op. at 10.
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137 Because the La Crosse Queen travel ed through M nnesota
waters for approximately half of each voyage, | conclude that
the La Crosse Queen was engaged in an interstate activity.”>

[T,

138 | nowturn to whether the interstate activity of the La
Crosse Queen was commerce. The mmjority opinion concludes that
because the purpose of the interstate trips was "recreation and
entertai nment” and not "transportation fromone point to another"
or "transfer of goods, noney, or people,” Mjority op. at 7, 8,
10, the activities of the La Crosse Queen were not conmerce.

139 The mgjority opinion states that "[i]n order for an
activity to qualify as interstate conmerce, there nmust not only
be interstate novenent but also interstate business.” Myjority
op. at 10. | agree. In contrast, however, | conclude that
operating an excursion boat for hire with the sole object of

providing recreation or entertainnent to its custoners is a

> The taxpayer points to Town of La Pointe v. Madeline
|sland Ferry Line, Inc., 179 Ws. 2d 726, 508 N.W2d 440 (C
App. 1993), and Washington Island Ferry Line, Inc. v. Departnment
of Revenue, No. 93 CV 1442 (GCrcuit Court for Dane County, Dec.
4, 1993) to denonstrate that its activity was interstate. These
cases rely on United States v. Yellow Cab Co., 332 U S 218
(1947), overruled on other grounds by Copperweld Corp. V.
| ndependence Tube Corp., 467 U. S. 752 (1984). | agree with the
majority opinion that Town of La Pointe and Wshington 1sland
Ferry Line are inapposite. These cases and Yellow Cab stand for
the proposition that transportation of persons or goods solely
within one state may be interstate comrerce when the intrastate
activity is an integral step in interstate novenent and its
relationship to interstate transit is not only casual and
incidental. Yellow Cab, 332 U. S. at 230-33. For the sane reasons,
however, | am perplexed by the majority opinion's proposition
that Yellow Cab provides the best conparison with the facts of
the present case. Mpjority op. at 9.
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busi ness and, as such, IS conmmerce. If recreation and
entertai nnent were not commerce, Congress mght be powerless to
regulate pleasure vessels which traverse interstate or
i nt ernational waterways. °

40 The term "comrerce" for purposes of the Comrerce C ause
has been interpreted broadly to include recreational activities.
As one court has put it: "Since pleasure and recreational
activities are a vital part of the nation's commerce, the
Commerce Clause, U S. Const. Art. I, s 8, would reach pleasure

vessels." United States v. LaBrecque, 419 F. Supp. 430, 436 n.7

(D.N.J. 1976).
141 The United St at es Supr ene Court has f ound
transportation of persons for recreational purposes to be

comrerce under the Commerce (C ause. |In Bob-Lo Excursion Co. V.

M chigan, 333 U S. 28 (1948), the boat operator transported
"patrons of the island's attractions from Detroit to Bois Bl anc
[in Canada] and return. The vessels engage in no other business
on these trips. No freight, mail or express is carried; the only
passengers are t he patrons bent on pl easure. . . . No
intermediate stops are nmade on these excursions." |d. at 29-30.
The Court concluded: "There can be no doubt that appellant's
transportation of its patrons is foreign commerce within the

scope of Art. |, § 8." |d. at 34.

® Congress would be powerless to regulate a nultitude of
other forns of interstate activity, such as sightseeing flights
which cross the Gand Canyon, interstate balloon excursions,
traveling circuses, and sport fishing boats in interstate and
i nternational waters.
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42 | therefore conclude that the activities of the La
Crosse Queen were conmmerce.

V.

143 | next consider the neaning of the word "primarily" in
the context of the statutory |anguage exenpting a vessel
"primarily engaged in interstate or foreign commerce." The word
"primarily" is not defined in the statutes.

44 The |anguage of 8§ 77.54(13) has renained unchanged
since it was first enacted in 1969 as part of the General Sales
and Use Tax. Section 260, Ch. 154, Laws of 1969. The drafting
record is silent as to the intent of the drafters of 8§ 77.54(13).

145 Two doctrines guide the court's interpretation of tax
statutes in this context. First, it is well established that tax
exenption statutes are matters of |egislative grace and are to be
construed narrow y against the granting of an exenption. Ranrod,

Inc. v. Departnent of Revenue, 64 Ws. 2d 499, 504, 219 N W2ad

604 (1974); Conmet Co. v. Departnent of Taxation, 243 Ws. 117,

123, 9 N.W2d 620 (1943). The legislature, therefore, drafts
exenption statutes wth the expectation that courts wll resolve
doubt s agai nst the granting of an exenption.

146 Second, in the absence of persuasive contrary
indication, tax statutes nay be presuned to reach as broadly as
constitutionally permssible. To this end, the court has
construed other tax provisions which relate to interstate

comerce by reference to Commerce C ause standards. Consoli dated

Frei ghtways Corp. of Delaware v. Departnent of Revenue, 164 WSs.

2d 764, 772-76, 477 N W2d 44 (1991) (discussing cases). In
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Consolidated Freightways, the court determned whether the

operations of an interstate notor carrier were subject to tax
under Ws. Stat. 8 71.07(2)(e)(1985-86) by construing the statute
as coextensive with Commerce Clause limts. The court explained
that it "has traditionally |ooked to the Comerce Cause to
ascertain the limts upon Wsconsin's tax jurisdiction over
interstate businesses." |d. at 773.°7

147 Applying these doctrines to the | anguage of § 77.54(13)
| conclude that the legislature, by exenpting vessels primarily
engaged in interstate comerce, intended to tax to the full
extent permtted by the Comrerce O ause.

48 Having determ ned that the La Crosse Queen was engaged
in interstate comerce and that 8 77.54(13) exenpts only those
activities constitutionally inmmunized from taxation, the next
step is to ascertain whether the Comerce C ause requires that
any portion of the paynents for the |ease of the La Crosse Queen
be exenpt fromthe sales tax inposed.

149 The nodern test for the propriety of a tax on

interstate commerce was first set forth in Conplete Auto Transit,

Inc. v. Brady, 430 US. 274 (1977). In that case the Court,

focusing on the effect rather than the I|anguage of the tax,
applied a four-part test. A state tax wll survive a Comrerce

Cl ause challenge only if it "is applied to an activity with a

" See also K-S Pharmacies, Inc. v. Anerican Home Products
Corp., 962 F.2d 728, 730 (7th Gr. 1992) ("When dealing with | aws
having extraterritorial potential, such as tax legislation, [the
Suprene Court of Wsconsin] has endeavored to conform the
legislation to limts on state power.").

10
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substantial nexus wth the taxing State, is fairly apportioned,
does not discrimnate against interstate conerce, and is fairly
related to the services provided by the State." 1d. at 279.

50 The Court has recently applied the Conplete Auto test

to uphold a state's sales tax on the full price of a bus ticket

for travel fromthe taxing state to another state. Oklahoma Tax

Commn v. Jefferson Lines, 1Inc., 115 S Q. 1331 (1995)

(di stinguishing Central G eyhound, 334 U S. 653).

51 The parties have not briefed this issue and the tax
appeals comm ssion, circuit court and court of appeals have not
ruled on it. Although at first blush it nmay appear that under

Okl ahoma Tax no apportionnment is required, | conclude that this

issue should not be decided wthout giving the parties an
opportunity for briefing.

152 Therefore, | would affirmthe decision of the court of
appeals to hold that the cause should be remanded to the circuit
court for remand to the tax appeals conm ssion. | would have the
tax appeals comm ssion determ ne whether the Commerce d ause
requires that any portion of the paynents for the | ease of the La
Crosse Queen be exenpt fromthe sales tax inposed.

153 For the reasons set forth, | dissent.

154 | am authorized to state that Justice Ann \Wal sh Bradl ey

joins this opinion.
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